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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCENTRAT-
ING COMPANY (a Corporation^,

Plaintiff in Error,

vs.

EMPIRE STATE IDAHO MIN-
ING AND DEVELOPINGI
COMPANY (a Corporation) and the

LAST CHANCE MINING COM-
PANY (a Corporation),

Defendants in Error.

BRIEF IN REPLY IN BEHALF OF
PLAINTIFF IN ERROR.

We are compelled to prepare this brief without having

had the privilege of inspecting the brief of defendants in

error. It was served at Judge McBride's office, in

Spokane, Washington, on October 2, after he had left

that city to attend the session of this court. We have

only a telegraphic skeleton of the points raised, sent by

the gentleman in charge ofJudge McBride's office. Under



the circumstances, we may possibly fail to discuss all the

points raised by the defendants in error. If so, we shall

ask the indulgence of the court to enable us to file a sup-

plemental brief. We are advised that the defendants in

error have represented to the court that they are about

to sue out a writ of error themselves from the judgment,

supported by a bill of exceptions, which, as we are at

present advised, has not as yet been settled. However

that may be, it is quite certain that no such writ has been

served ; there is no record on file, and there is no cross-

appeal within the meaning of Rule 25 of this court. Up
to the present writing, there is nothing before this court

except the avowed intention of counsel to bring his case

here on writ of error.

We understand the reluctance which the court would

naturally express at hearing a case by piecemeal, but we

respectfully submit that the diligent litigant should not

be compelled to await the leisurely pleasure of his

opponent, who had the same time and opportunity to sue

out a writ of error as was granted to plaintiff in error.

In addition to this, the problems involved raised by the

respective parties on the record now before the court are

basic and fundamental. They overshadow all other

problems in importance, and must necessarily be con-

sidered by this court at some time. Logically their

consideration should precede the discussion of the minor

questions which might be presented by the bill of excep-

tions of the defendants in error. We respectfull}'
- urge

the present consideration of the case now before the

Court.



As we are at present advised defendants in error assail

the position of plaintiff in error on several grounds,

which may be briefly summarized :

—

I. That under the decision of the Supreme Court of the

United States in the case of Tyler M. Co. v. Last Ghmuii

M. Co., 157 U. S. 683, it was determined that the Last

Chance owned everything withiu its end lines (side end

lines) extended.

II. It appears upon the face of the judgment roll that

there was a surface conflict existing between the Stem-

winder and the Last Chance at the time the Last Chance

applied for a patent, and that the Stemwinder failed to

adverse.

It is claimed by defendants in error that by such

failure priority was conclusively presumed in favor of

the Last Chance, and for this reason the Stemwinder is

entitled to no underground part of the vein lying north of

the south boundary of the Last Chance and west of the

west boundary of the Stemwinder. Therefore, plaintiff in

error has no cause to complain of the judgment, as, by it,

it has received more than that to which it is legally

entitled.

III. That the Last Chance patent application set

forth the date of location and claimed everything between

the extended end lines. That this in effect is equivalent

to a pleading, which for failure to adverse is to be taken

pro confesso. The patent issued is therefore conclusive

as to the date of location appearing in the patent record,

and we cannot go behind the patent.



IV. That the entire Stemwinder north line as fixed

by the locator is lost, by the judgment establishing the

priority in favor of the Emma.

V. That the Stemwinder made a new location in 1897,

based upon a new discovery, and reasoning therefrom

that it could not at that date place any of its boundary

lines on prior patented ground, citing a recent ruling by

the Secretary of the Interior interpreting the Del Monte

case.

VI. That the Stemwinder in following the vein from

its apex downwards, will in depth be following the vein

on its strike instead of its dip. Therefore, its location is

such as to practically prevent the exercise of any extra-

lateral right.

VII. That the trial court is inconsistent in its

decision and judgment.

We will discuss the questions thus raised in the above

order.

I.

The Decision of the Supreme Court of the United

States in the Tyler-Last Chance Case only

determined the rights of the Last Chance

CLAIM AGAINST THE TYLER. The STEM WINDER

CLAIM WAS NEITHER DIRECELY NOR COLLATERALLY

INVOLVED IN THE LITIGATION, AND THEREFORE IS NOT

CONCLUDED BY IT.

It will be remembered that the original Last Chance-

Tyler litigation arose out of a patent application filed by

the Tyler. The Last Chance adversed, asserting owner-



ship of a triangular tract in conflict with the Tyler. It

was in the suit brought by the Last Chance in support

of this adverse that the judgment referred to by the

Supreme Court of the United States was entered, and

that Court determined that as the question of priority

had been there actually litigated and determined, the

Tyler was concluded by it.

The Stemwinder was not concerned with that litigation,

or any of the litigation which ensued involving these two

claims. Its owners were not a party to the suits, and

are in no way affected by them. Because the Last

Chance location was held to be prior to the Tyler, it is

not to be inferred judicially or otherwise that the Last

Chance was prior to the Stemwinder. It required differ-

ent pleadings and different parties to put this fact in

issue.

As to the Stemwinder the suits and judgment in each

of the Tyler cases was res inter alios acta. It could have

had no standing in the Last Chance-Tyler adverse suit,

because there was no conflict between the Tyler, the

patent applicant, and the Stemwinder. It could not have

intervened if it had a disposition to do so.

Mont Blanc Gen. 0. M. Co, v. Debour, 61 Cal.

364.

The very statement of the proposition ex visceribus

8uis supplies the conclusive response, that as against the

Stemwinder, not having had its day in court, the owners

of that claim are not concluded by the result reached in

the Tyler-Last Chance litigation. So far as the princi-

ples of law adjudicated by the decisions are of general



application, or present either contrasts or analogies with

the case at bar, they of course may be invoked by either

party.

II.

Does the failure of the predecessor in title of plaiatifif in

error to adverse the Last Chance patent application, an

existing surface conflict being conceded, conclusively estab-

lish as against plaintiff in error priority of location in favor

of the Last Chance ?

For the sake of convenience, we herewith present a

diagram (Figure 1 substantially Diagram A in the

judgment roll), designating the conflict area involved in

this case by the letter X.

It must be remembered that plaintiff asserts no right

in this action to any part of the surface of the Stemwinder

amended location which conflicts with the Last Chance

patented surface. By failure to adverse the patent applica-

tion we waived or lost our right to that surface. But we

insistwe waived or lost-nothing else. As we seek to recover



in this action an underground segment of the vein lying

outside of and beyond the triangle, the right to the pos-

session of the surface which was awarded to the Last

Chance in its patent proceeding is in no way here

involved. The triangle X is as to this action a mere

collateral incident, and the judgment of the Land

Department, evidenced by the Last Chance patent,

awarding such conflict area to the Last Chance Com-
pany, is a judgment upon a merely collateral matter,

which judgment is not conclusive as to anything not

absolutely litigated, tried, and determined.

As between the Stemwinder and the Last Chance

there never lias been, heretofore, any litigation, nor trial,

nor determination. The question of priority between

them has never been tried upon its merits except in

the present action.

The Stemwinder owners simply abandoned the tri-

angle, and as to it suffered default. By so doing it lost

nothing but the triangle.

We are not required to go beyond the decisions of this

Court and the United States Supreme Court in the

Tyler-Last Chance cases and the cases there cited to

maintain this assertion.

It may be noted that in the Tyler case a similar tri-

angular conflict existed as in this case, such triangle

being formed by the north line of the Last Chance and

the original boundaries of ' the Tyler as shown in the fol-

lowing diagram (Figure 2) occupying a position directly

opposite and north of the one now under discussion.



Figure 2.

The following extracts from the decision of this Court

in the Tyler case leaves no room for speculation as to

what its views are upon the question now under consider-

ation. Said the Court :

—

"The general principle that a judgment of a court of

" competent jurisdiction between the same parties, and
" upon the same issues is, as a plea, a bar, or, as evidence,

" conclusive, is well settled. Whenever a cause has been

" once fairly tried and finally determined, the same ques-

" tions, as between the 'same parties certainly ought not

" to be tried again. In a proper case this rule should be

" strictly adhered to But when the second

" suit is upon a different cause of action, and there is a

" dispute as to what was involved in the first suit, in-

" quiry should always be made as to the real question

" litigated and determined in the first suit, and it is only

" upon that question that the judgment can be held con-

" elusive in the second suit. It must appear either upon
" the face of the record, or be shown by extrinsic evi-

" donee, that the precise question was raised and de-

" termined in the former suit."



(Citing authorities.)

•' The prior suit necessarily involved the question as to
" which company had the better right to the triangular
" piece of ground. No part of that ground is involved
" in the present suit. If the prior suit had been con-
" tested, it might or might not have involved the issue
" as to the dates of the respective locations ; but the
" judgment having been entered after the issues raised
11 by the answer of the Tyler Company were withdrawn,
" the question as to the dates of the respective locations

V cannot be said to have been necessarily, or at all, adju-
" dicated. As between the Tyler and the Last Chance
" Company there was no longer any issue as to their re-
" spective rights to the triangular piece of ground ; but
" the Last Chance was required to prove its right of pos-
" session to that ground in order to establish its rights
" thereto as against the United States, and in doing this
" it was necessary for it to show that it had a valid
" mining location. The date when such location was
" made was immaterial. All that was necessary to
'" prove was that it was made at any time prior to the
" commencement of that action. It is true that the
"judgment recites the fact that the Last Chance loca-
" tion was prior to the Tyler, but the judgment is conclu-
" sive only in respect to the facts necessary to uphold it.

" and, if the fact of priority was immaterial to the issues
" upon which the case was tried, and the controversy did
" not turn upon it, the judgment will not conclude the
'' parties in reference to such facts."

In Hughes v. U. S., the Court said:

—

" ' In order that a judgment may constitute a bar to
" 'another suit, it must be rendered between the same
" ' parties, or their privies, and the point of controversy
" ' must be the same in both cases, and must be deter-
'• " mined on its merits. If the first suit was disposed of
11

' on any ground which did not go to the merits of the
" 'action, the judgment rendered will prove no bar to
" 'another suit,'" (4 Wall. 23/.)
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" When the Tyler Company withdrew its answer, it

" thereby abandoned its right to the ground in dispute,

" and thereafter the question as to when the Last Chance
" was located became wholly immaterial to any further
" issue in the case as between the Tyler and the Last
11 Chance. The right of the Tyler to abandon this por-

" tion of its original location cannot be questioned. A
" person locating a quartz mining lode or claim under
" the mining laws of the United States is entitled to

" locate 1500 feet in length upm the lode, if the apex of
" the same is within the surface boundaries marked out
" by him. He cannot claim any more; but if any con-
" troversies arise as to any portion of the ground, he
" may abandon his rights to such portion of the claim as
" may be in dispute without forfeiting any rights he
'• may have to the balance of his claim. Litigation is

" expensive. Compromises are favored. Agreements
" to withdraw from litigation to save expense should be
" sanctioned and encouraged. A litigant has a right to
" to 'buy his peace.'

"

" The T}Tler Company had the undoubted right to sell

" the eastern 417 feet of the Tyler location to the Last
" Chance for any nominal sum it pleased, to avoid the
" litigation as to the triangular piece of ground, without
" endangering its title to the other portion of its claim.
'' What difference does it make whether it sold the

"ground or abandoned it? None whatever, so far as
" the principle that is involved in this branch of the case
" is concerned. In either event, the Tyler Company
" would have the right to show that at' the time the
" judgment was rendered it had withdrawn its answer,
" and had no right, title or interest in or to the particu-

' lar piece of ground involved in that controversy. The
" judgment was conclusive only as to the right of pos-
" session to the triangular piece of ground involved in

' that suit, no portion of which is in controversy in this
" suit. The rulings of the Court at variance with the

' views we have expressed are erroneous, and are of such
" character as entitles the plaintiff to a new trial."

Tyler v. Sweetiey'Sb Fed. 284, 287-289.
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When the case reached the Supreme Court of the

United States, we find that Court differing with this

Court only with reference to the materiality and legal

effect of the express finding as to the date of the Last

Chance location, and on this ground alone reversed the

judgment. Said the Court of last resort (italics and

parentheses are ours):

—

" The particular matter in controversy in the adverse
" suit was the triangular piece of ground, which is not
" the matter of dispute in this action. The judgment
" in that case is therefore not conclusive in this as to
" matters which might have been decided, but only as to

" matters which were in fact decided."

Last Chance Mm. Co. v. Tyler, 157 U. S. 683, 687;

citing approvingly a number of cases which were

referred to by this Court in its opinion.

The decision of the Supreme Court of the United

States is based entirely on the fact that the priority was

specifically alleged, actually litigated, and specifically

found. We quote further from the decision :

—

"... The question, then, is, What was in fact
' decided in that action ? Turning to the complaint we
' find that it states the boundaries of the Last Chance
'claim; alleges that on September 17, 1885, certain
' named parties duly located such claim, and that at the
' time of, and prior to such location the ground described
' ' was vacant and unoccupied, and a part of the public
1

' domain of the United States and the mineral lands
' ' thereof.' It further. . . . avers . . . the
' application on April 19, 1887, of the Tyler Mining
1 Company for a patent to the Tyler claim; the conflict
• between the two claims in respect to the triangular piece
' of ground, . . . and that the action was ' brought
' ' in support of the protest and adverse claim so filed

' ' by the plaintiffs to determine the right of possession
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" ' ol the tract of ground last hereinbefore described' (the
" triangular tract in conflict).

" The prayer was that plaintiffs (Last Chance Co.) be
" adjudged to be owners of, and entitled to possession of,

" said tract of the mining ground by metes and bounds
" last hereinbefore described (the triangular tract in con-
" flict).

"... The Court made certain findings of fact,

" which findings corresponded generally with the allega-

" tions of the complaint. . . . Thus, it appears that
" the complaint alleges a priority of location, and. upon
" that rests the right to recover. . . . The findings
" are express as to priority. . . . Upon the record
" taken as a whole, there can be no escape from the
" conclusion that the Court determined the question of
" priority of location, and upon this rendered judgment
u for the plaintiffs."

157 U. S., pp. 688-9, 690.

The position of counsel for the defendants in error in

this case is, that because the Stemwinder owners had an

opportunity to litigate the question of priority because of

the triangular surface conflict, and failed to do so, it was

conclusively determined for all purposes that the Last

Chance location was prior in point of time to the Stem-

winder.

In other words, in an action not involving any claim to

the triangular conflict, the same effect is to be given to a

failure to adverse, as to the triangular tract, as is given to

a judgment in an actually litigated case where the surface

conflict is alleged, priority of location is directly averred

and specifically found.

The difference between the Last Chance-Tyler case

and the case at bar is apparent:

—
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As between the Stem winder and the Last Chance

there never was a.ny adverse claim filed or suit com-

menced. The Last Chance comes into the case with a

patent.

" The Land Department is a quasi-judicial tribunal

" and a patent is the judgment of that tribunal upon the
" questions presented and a conveyance in execution of

" the judgment."

U. S. v. Northern Pac. Ry., 95 Fed., C. C. A.

869.

This patent judgment does not give the date of any

location. There is no recital therein as to any date or

suggestion of any priority. Therefore in this case there

is no judgment determinative of that issue.

The failure to institute litigation in which the question

of priority between the Stemwinder and Last Chance

might have been litigated, deprives us of nothing but the

surface triangle in conflict, the right to which was simply

waived.

As to this conflict, there never having been any

adverse filed, the Land Department was not called upon

to fix any date of location. It was simply permitted to

assume that the applicant was entitled to a patent. The

section of the Revised Statutes applicable to cases of this

character is as follows :

—

"Sec. 2325. ... If no adverse claim shall have
" been filed with the register and the receiver of the
" proper land office at the expiration of the sixty days of

" publication, it shall be assumed that the applicant is

" entitled to a patent ; and thereafter no objee-
u tion from third parties to the issuance of a patent shall

" be heard."
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Even where an adverse is filed but the adverse claim-

ant neglects to commence his suit within the statutory

period such neglect is construed as simply a waiver.

Section 2326 of the Revised Statutes provides in this

behalf as follows :

—

"Sec. 2326. . . . It shall be the duty of the
" adverse claimant, within thirty days after riling his claim,

" to commence proceedings in a court of competent
" jurisdiction to determine the question of the right of
" possession ; and a failure so to do shall be
" a waiver of his adverse claim."

We have examined every case found in the books,

wherein a failure to adverse has been discussed by either

the courts or Land Department, and have analyzed them

carefully. In every one of them where the question was

properly before the court, parties, having failed to

adverse, subsequently, and after patent was issued to the

applicant, attempted to assert a right to the possession

of the whole or a part of the patented surface. The lan-

guage of these decisions must be interpreted and applied

in the light of the facts upon wThich they were based.

A few typical cases will illustrate this.

Referring to the statutory provisions providing for

adverse claims, the Supreme Court of the United States

uses the following language :

—

" The wisdom of this is apparent when we consider its

" effect upon the value of the patent which is thereby
" rendered conclusive as to all rights which could have
" been asserted in this proceeding."

Richmond M. Co. v. Rose, 114 U. S. 576, 584.

The action involved the right to a surface conflict

between the "Uncle Sam" and "St. George" claims.
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The question as to the conclusive effect of a valid

patent was not, however, involved. The only patent

considered in the case was void because issued before

final determination of a pending adverse claim.

In Gwillim v. Donnellan, the Supreme Court of the

United States speaks as follows:

—

" Having failed to assert his claim he lost his title as
' against the United States the common source of title
' to all. The issue of the patent to Fallon was equiva-
' lent to a determination by the United States in an
' adversary proceeding to which Thomas was in law a
' party, that Fallon had title to the discovery (within the
' patented surface), superior to that of Thomas (claiming
1 another conflicting location embracing that discovery)

5

,

' and that consequently Thomas' location was invalid.
' This barred the right of Thomas to apply to the
' United States for a patent, and of course defeated his
' location."

115 U. S. 45, 51.

In Hamilton v. Southern Nev. G. & 8. M. Co., the late

Judge Sawyer thus expressed his views :

—

"Thus the statute itself makes a proceeding regularly
' prosecuted when the period of notice is completed with-
" out the presentation of an adverse claim absolutely con-
" elusive against all adverse claimants. The proceeding
;

' is in the nature of a proceeding in rem, and is binding
' upon all the world as far as any unpresented adverse
" claim is concerned."

13 Sawyer, 113, 116.

In the case last cited it appeared that a purchaser at

execution sale of the property subsequently patented had

failed to adverse. The property involved was the entire

mining claim—all rights to which the execution creditor

was held to have lost by failure to adverse.
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We have selected the foregoing as illustrations because

in our judgment the language employed presents as broad

a generalization of the effect of failure to adverse as can

be found among the adjudicated cases. By adding to

the general language above quoted, and used in other

cases to enunciate the same principle, the phrase " so far

as the surface area in conflict is concerned," we have the

statement of a rule which meets the exigency of every

case thus far determined, and is in full harmony with the

doctrine of the Last Chance-Tyler case, for which we

are now contending.

There is another fact worth}'' of consideration. The

Stemwinder was not called upon to adverse a claim by the

Last Chance, which gave to the south side-line of

the Last Chance location the function of an end-line. The

Last Chance patent survey and application were based

upon a lode running east and west, practically at right

angles to the Stemwinder vein.

It must be presumed that the lode included w7 ithin the

description of the printed and published notices of appli-

cation for patent was lengthwise of the claim and not

crosswise.

Enterprise 31. Co. v. Rico-Aspen M. Co., 167 U. S.

108, 115.

"... It must be presumed (for executive pur-
" poses) that the lode proceeds in a straight line in the

' center of the diagram filed, unless evidence be sub-
" mitted showing a different direction."

" Since the applicant is entitled to only three hundred
" feet on each side of the middle of the vein at the
" surface, if the course of the vein diverges from a
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" straight line, the applicant should indicate the direc-
" tion and adjust his survey accordingly."

Bimetallic Company, 15 Land Decisions, 309, 310.

As the south line of the Last Chance was therefore

only claimed as a side line, the Stemwinder was justified

in considering the conflict area valueless—not worthy of

the expense of litigation, and to assume that its right to

follow the Stemwinder vein under the Last Chance sur-

face would be preserved under the law.

At all events the Stemwinder was not called upon to

tender an issue upon the question of priority until some-

thing substantial and valuable became involved so long

as it asserted no right to the triangular surface in

conflict.

As was said by the Supreme Court of the United

States :

—

" Various considerations other than the actual merits
" may govern a party in bringing forward grounds of
" recovery or defense in one action which may not
" exist in another action upon a different demand

;

" such as the smallness of the amount, or the value
" of the property in controversy, the difficulty of
" obtaining the necessary evidence, the expense of
" the litigation, and his own situation at the time. A
" party acting upon considerations like these ought not
" to be precluded from contesting in a subsequent action
" other demands arising out of the same transaction. A
" judgment by default only admits, for the purpose of the
" action, the legality of the demand or claim in suit; it

" does not make the allegation of the declaration or coin-
" plaint evidence in an action upon a different claim."

Cromwell v. County of Sacramento, 94 U. S., 353,

356; cited in Last Chance v. Tyler, 157 U. S.,

p. 687.
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We respectfully submit that there is nothing in the

contention of defendants in error that we were foreclosed

upon the question of priority, as to the rights now

asserted, by failure to adverse the Last Chance patent

application.

III.

As TO THE CONTENTION THAT THE LAST ChANCE PATENT

APPTICATION SET FORTH THE DATE OF LOCATION AND

CLAIMED EVERYTHING BETWEEN ITS EXTENDED END- LINES,

AND THAT THIS IN EFFECT IS EQUIVALENT TO A PLEADING

WHICH FOR FAILURE TO ADVERSE IS TO BE TAKEN
PRO CONFESSO.

As to the date of the location, the trial court found

that both locations were made on the same day, and both

locations bore date the same day, but that the discovery

and location of the Stemwinder was prior to the Last

Chance.

Finding Seventh, Record, p. 54.

So there is no significance to be attached to the date,

even if we assume that the patent, which does not recite

the date of location as claimed, is conclusive as to such

date. That it is not conclusive, however, as to this fact

has been frequently determined.

In cases of this character, for the purpose of showing

the date to which the patent relates, evidence is admis-

sable to prove proceedings under which the title

originated.

St. Louis Smelting Co. v. Kemp, 104 U. S. 636;

Kahn v. Old Telegraph Co., 2 Utah, 174.
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This is not inconsistent with the doctrine as to the

conclusiveness of a patent. There is no attempt to

impeach that instrument.

St. Louis Smelting Co. v. Kemp, supra.

It simply permits extrinsic evidence of a fact not

required to be recited in the patent for the sole purpose
of showing the time to which the instrument relates.

The court below investigated the proceedings under
which the titles to the Stemwinder and Last Chance
originated, i. e. the locations, and upon such investiga-

tion pronounced in favor of the Stemwinder. There is

no presumption conclusive or disputable flowing from the

Last Chance patent which in any way negatives this

finding.

As to the extent of the extralateral right claimed in

the Last Chance patent application (i. e. everything

between its extended end^line planes) we have heretofore

under paragraph II of this brief, page 16, observed

that in the patent proceeding the Last Chance
did not claim their present side end-lines as end-lines.

The end-lines claimed were the north and south line at

the east and west extremities of the location, and the

claim was necessarily made on a lode running practically

at right angles to the one shown on Diagram A. We
must presume this to be so in order to support the

validity of the application as to all the surface included

in the Last Chance patent. The applicant could only

claim three hundred feet on each side of the center of the

vein. If the claimant based his right on the lode shown
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in Diagram A, the location as claimed was excessive and

void as to everything outside of lines drawn east and

west of the center of the vein and parallel with the vein.

What the law now gives to the patentee of the Last

Chance by reason of the lode crossing lines designated

by the locator as side-lines is one thing. What the

claimant asserted in this regard in the patent proceedings

as inviting our protest or adverse is another entirely dif-

ferent thing.

IV.

As TO THE CONTENTION THAT THE StEMWINDER NORTH

line as fixed by the locator was obliterated and

its legal effect as an end-line destroyed by the

judgment establishing priority in favor of the

Emma.

This proposition has been fully discussed by the use in

our opening brief where we have invoked the doctrine of

the Del Monte case and the legal corollaries flowing

therefrom. We are deprived of the benefit of analyzing

and considering the line of argument pursued by defend-

ants in error on this one of the most important branches

of the case, as we have not as yet seen their brief. We
have heretofore fully stated our position as to it, and

until we are further advised as to the manner in which

defendants in error have attempted to controvert our

position as set forth in our opening brief we shall rest

content with what we have there said.
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V.

as to the assertion by counsel for defendants in error

that the stemwinder in 1897 made a new loca-

tion based upon a new discovery, and reasoning

therefrom that it could not at that date place

any of its boundary lines on prior patented ground,

citing recent rulings of the secretary of the

Interior construing the Del Monte case.

We are somewhat surprised at receiving an intimation

that counsel for defendants in error have volunteered the

statement to this court that there ever was any location

of the Stemwinder other than those set forth in the find-

ings, i. e. the original dated September 17, 1885, and the

amended, the precise date of which is not given. As
this writ of error is based upon the judgment roll alone,

it does not seem to us possible that counsel have

attempted to present to this court facts (if they existed)

which do not appear in, or cannot be inferred from

the findings. As a matter of fact no location other than

those mentioned in the findings ever was made. At the

trial there were two tentative patent surveys made for

the Stemwinder, which were rejected by the owners, and

were never used as the basis of any patent application.

But no reference to these surveys appear in the findings,

and they are not now before this court for any purpose.

But there never was any location at any time other than

those referred to in the judgment roll.

Certainly the amended location of the Stemwinder

made as set forth in the findings was not anew location,
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nor was it based upon a new discovery. No new discov-

ery is mentioned in the findings ; the amended location

was entirely within the limits of the original, and

deprived no one of any right arising or intervening

between the date of the original and amended location

of the Stem winder.

With reference to the recent ruling of the Secretary

of the Interior purporting to interpret and apply the

doctrines of the Del Monte case, we make the following

observations.

V.

In the case of the Grassy Gulch Placer, decided by

the Secretary of the Interior July 25, 1900 (30 Land

Dec. 191), a junior locator of placer ground established

some of his boundaries over prior patented lode claims,

which latter claims so intersected the claimed placer area

as to make seven small fragmentary noncontiguous tracts

which, individual!}' considered, might have been subject

to entry as placer land.

In rendering his decision, the Secretary says :

—

" The location of a mining claim can be made only

upon the public lands of the United States. The lines

of a location for the purpose of establishing and defining

certain rights under the mining laws, may be within,

upon, or across the surface of other claims not yet

patented or entered (citing the Del Monte case), but

there is no authority for placing the lines of a location

within, upon, or across other claims embracing lands

which have been patented or regularly entered under the

public land laws of the United States, and have thereby

become the property of private individuals. Lands
once patented, or regularly purchased and entered, are no

longer a part of the public domain, and consequently no

longer subject to location under the mining laws. To the
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extent therefore that it was attempted, in making the
Grassy Gulch Placer location here in question, to place
the lines thereof within, upon, or across the surface of
other claims which had been previously patented or
entered, said location was and is absolutely void and of

no effect."

30 Land Decisions, 192.

We are interested in ascertaining from an inspection of

the argument of defendants in error the decree of com-

fort which thev obtain from this decision. We ouo-ht to

reserve our comment until after such inspection lest we
do our adversaries an injustice.

We may dismiss the Grassy Gulch case with a few

suoftrestions :Tt>«

(L) There can be no quarrel with the conclusion of

the Secretary as above stated. A placer location secures

only surface and intralimital rights. When a given sur-

face has once been appropriated, a junior placer locator

can acquire no possible right by overlapping the senior

location. As against such junior placer location the

entire estate in the area in conflict has passed from the

government. Such junior claimant can assert a right to

nothing except that which is necessarily in conflict with

the rights of a prior appropriator. The very essence

of the De Monte case is found in the statement that the

junior lode claimant may, by placing his lines over con-

tiguous prior locations, acquire something which is not

in conflict with the prior appropriator.

(2) The ultimate conclusion of the Secretary is sound

in principle, and there was no necessity for comment on

the doctrine of the Del Monte case. He was probably
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provoked into distinguishing it by counsel who sought to

stretch its doctrine beyond rational limits.

(3) If stress be laid on the language of the decision

that the lines of a junior location cannot be laid over a

prior patented claim, and that the right to so place lines

is limited to unpatented locations we should reply :—

-

(a) The Secretary of the Interior has annihilated

the spirit of the Del Monte case, and in effect has over-

ruled the Supreme Court of the United States.

(b) The original and amended lines of the Stemwinder

were laid over the Emma while the title to the latter

rested in location.

(c) The lines of the amended Stemwinder location

were simply contracted, and covered less than was

claimed by the original.

(d) Nothing is claimed by the Stemwinder in this

action which conflicts with the Emma.

(e) The Grassy Gulch case does not deserve the con-

sideration we have given it.

VI.

As TO THE CONTENTION THAT THE STEMWINDER IN FOLLOWING

THE VEIN FROM ITS APEX DOWNWARDS W7ILL IN DEPTH BE

FOLLOWING THE VEIN ON ITS STRIKE INSTEAD OF ITS DIP.

There is nothing before this court in this case to show

the course or strike of the Stemwinder vein after it

passes outside of the Last Chance north side-end-line.

The assertion made by counsel for the defendants in error,

that the Stemwinder, in the pursuit of the downward
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course of the vein, is following more' along its course

than its dip is not warranted by any of the facts before

this court. In addition to that, it is entirely immaterial

what course the vein takes after it leaves the Stem winder

ground. The rights of the Stemwinder are to be deter-

mined by the position of the vein within its surface

boundaries. An inspection of Diagram A. clearly shows

that the end-lines of the Stemwinder location are laid

crosswise of the vein, and approximately at right angles,

although this is a non-essential. The Stemwinder loca-

tion was based upon a surface apex exposure. The

surface indications and course of the vein within the

claim are the sole guide to the locator. If he properly

place his boundaries so as to include a segment of the

vein within his legal end-lines, his extralateral rights are

not subject to diminution or readjustment if, a mile

away, the surface course of the apex of the vein, by reason

of elevation, erosion, or local conditions, changes. Ver-

ical planes drawn through his end-lines produced in

their own direction, providing they are parallel or sub-

stantially so, carve out a segment of the vein to which

the locator becomes entitled. The next comer takes

subject to such rights.

VII.

As TO THE SUGGESTION THAT THE TRIAL COURT IS INCON-

SISTENT IN ITS DECISION AND JUDGMENT.

We do not know what counsel has urged with refer-

ence to an alleged inconsistency in the decision and

judgment of the trial court. Taking the judgment by
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its four corners, it is quite manifest what the court has

decided, and no juggling with words cannot obscure

the manifest int> nded legal effect of the findings of act,

conclusions of la t, and judgment.

We respectfully submit that we are entitled to an

order, directing the modification of the judgment, award-

ing to us the segment of the vein as prayed for in our

complaint.

CURTIS H. LINDLEY,
JOHN R. McBRIDE,

Attorneys for Plaintiffs in Error.



No. 630.

TX THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

BUNKER HILL & SULLIVAN
MINING AND CONCEN-
TRATING COMPANY,

Plaintiff in Error,

[EMPIRE STATE - IDAHOV
MINING AND DEVELOP--'
ING COMPANY AND LAST!
CHANCE MINING COM-1
PANY,

Defendants in Error.

PETITION FOR REHEARING.

The plaintiff in error respectfully prays for a rehear-

ing of this cause.

Since this Court announced its decision herein the de-

fendants in error have perfected a cross-appeal, and the

record thereon is now before the Court for its considera-

tion, being cause numbered 704. With respect to such

• •loss-appeal and this petition for rehearing counsel for

the respective parties have entered into the following

stipulation :
—
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' hi the United States Circuit Court of Appeals for the

Ninth Circuit.

Bunker Hill and Sullivan Mining

and Concentrating Company (a

Corporation),

Plaintiff in Error,

vs.

Empire State- Idaho Mining and

Developing Company (a Corpora-

tion) and Last Chance Mining

Company (a Corporation),

Defendants in Error.

No. 030.

No. 704.

Empire State - Idaho Mining and

Developing Company (a Corpora-

tion) and Last Chance Mining

Company (a Corporation),

Plaintiffs in Error,

vs.

Bunker Hill & Sullivan Mining

and Concentrating Company (a

Corporation),

Defendant in Error.

"Whereas, in the cause first above entitled, numbered

630, the Court has given its decision affirming the judg-

ment of the trial court, and the Bunker Hill and Sulli-

van Mining and Concentrating Company, the plaintiff in



error in said cause, is about to apply to said court for a

rehearing therein
;

" And whereas, the cause second above entitled, num-

bered 704, is a cross-appeal in the same action prosecuted

by the Empire State-Idaho Mining and Developing

Company and the Last Chance Mining Company as

plaintiffs in error.

"And whereas, the parties are desirous of presenting

to said Court the merits of said cross-appeal numbered

704 in connection with the argument on the petition for

rehearing in cause numbered 630, and of thereafter deal-

ing with said causes as consolidated for the purpose of

presenting the same on writ of error or certiorari to the

Supreme Court of the United States to review any judg-

ment or order which the Circuit Court of Appeals may

filially make therein should either of said parties be dis-

satisfied with the judgment or order of said Circuit

Court of Appeals to be hereafter made therein;

"It is therefore stipulated and agreed, the Court

consenting, that said petition for rehearing in cause No.

630 may be argued in connection with the argument of

said cross-appeal in cause numbered 704. That there-

upon said causes shall be deemed consolidated for the

purpose of final decision and judgment in said Circuit

Court of Appeals, as well as for the purpose of present-

ing the same to the consideration of the Supreme Court

of the United States upon writ of error or cert orari

should either party be dissatisfied with the judgment or

order of the Circuit Court of Appeals as finally mad*' in

said consolidated causes:

" Dated June 14, 1901.



(Signed) CURTIS H. LINLDEY,
JOHN R. McBRIDE,

Attorneys for Bunker Hill & Sullivan Mining and

Concentrating Company.

(Signed) W. B. HEYBURN,
Attorney for Empire State-Idaho Mining and De-

veloping Company and Last Chance Mining-

Company."

Upon the presentation of this petition to the Court

the following order was made and entered upon the

minutes of the Court:

—

"At a stated term, to wit, the October Term a. d.

1900 of the United States Circuit Court of Appeals for

the Ninth Circuit, held at the courtroom in thy City and

County of San Francisco, on Monday the first day of

July, in the year of our Lord one thousand nine hun-

dred and one.

"Present: The Honorable William W. Morrow,

Circuit Judge; Honorable John J. De Haven, District

Judge.

Bunker Hill and Sullivan Mining

and Concentrating Company (a

Corporation),

Plaintiff in Error,

vs.

Empire State - Idaho Mining and

Developing Company (a Corpora-

tion) ET AL.

No. 630.



Empire State - Idaho Mining and

Developing Company et al.,

Plaintiffs in Error.
-

I-
No. 704.

vs.

Bunker Hill & Sullivan Mining

and Concentrating Company,

" Upon motion of Curtis H. Lindley, Esq., ordered

mandate in cause No. 630, Bunker Hill & Sullivan Min-

ing and Concentrating Company, a corporation, Plaintiff

in Error, v. Empire State-Idaho Mining and Developing

Company, a corporation, et al., stayed to and including

August 20, 1901, with leave to file a petition for rehear-

ing within the time so extended.

' ; Pursuant to the stipulation of counsel for the

" respective parties, it is further ordered that the petition

" for a rehearing to be filed in cause No. 630, Bunker

" Hill and Sullivan Mining and Concentrating Company,

" a corporation, Plaintiff' in Error, vs. Empire Sfate-

" Idaho Mining and Developing Company, & corporation,

" et al., may be argued in connection with the argument

" of the cross-writ of error in cause No. 704, Empire

"State-Idaho Mining and Developing Company et al.,

•' Plaintiffs in Error, vs. Bunker Hill and Sullivan

" Mining and Concentrating Company; that thereupon

" said above entitled causes shall be deemed consolidated

" for the purpose of final decision and judgment in this

" court, as well as for the purpose of presenting the same

" to the consideration of the Supreme Court of the



" United States upon writ of error or certiorari, should

" either party be dissatisfied with the judgment of this

" court as finally made in the said consolidated causes."

I.

The pivotal question in the case is the effect of the

failure of the owners of the Stemwinder Mining Claim

to adverse the Last Chance patent application. If the

Court declines to recede from its present position as to

this question the decision in the cross-appeal is fore-

shadowed. It is in the hope that the Court may look

favorably upon application to reconsider its opinion as to

the effect of the failure to adverse that this petition is

filed.

Upon this branch of the case the Court has expressed

itself as follows:

We here insert for ready reference the diagram

referred to in the opinion.

\

"V

3\STEM\*/!MQXR^>

Hi •' "

" What has been said is based upon the findings of the
" court below (which as the case is presented, must
" govern us) in respect to the location of the Stemwinder
" and the priority in fact of that location over that of



the Last Chance claim. The conclusion above indi-

cated we think necessarily follows from those facts,

unless it be that the extralateral rights secured by the

Stemvvinder by virtue of its location were lost or

impaired by reason of its failure to contest the appli-

cation of the Last Chance for a patent to its claim, and

the issuance of that instrument. That question remains

to be considered.
" The findings are to the effect that an application for

a patent to the Last Chance claim as described in the

diagram above inserted was made, and that a patent

was issued therefor. The Last Chance, as so applied

for and patented, included, as will be seen from the

diagram, a triangular piece of the ground embraced by
the Stemwinder location and included the easterly

portion of the Stemwinder's northerly end line. Not-
withstanding that fact, the findings declare that the

Stemwinder failed to contest the application of the

Last Chance for its patent. What is the consequence ?

By section 2325 of the Revised Statutes it is provided

that a patent may be obtained for land located or

claimed for valuable deposits. To accomplish this a

locator who has complied with all the statutory require-

ments on that subject may file in the proper land office

an application for a patent, under oath, showing such
compliance, together with a plat and field notes of his

claim made by or under the direction of the surveyor
general of the United States, showing accurately the

boundaries of the claim, which must be distinctly

marked by monuments on the ground. He must
also post a copy of his plat, together with a notice of

such application for a patent, in a conspicuous place on
the land embraced in such plat previous to filing his

application for a patent, and he must also file an affida-

vit of at least two persons that such notice has been
duly posted. A copy of the notice must be filed in the

land office. Upon the filing of such papers the register

of the land office is required to publish a notice thai

the application lias been made for the period of sixty

days in some newspaper to be by him designated as



published nearest the claim, and he must also post a

similar notice for the same time in his own office. If

no adverse claim shall have been filed with the register

and receiver of the proper land office at the expiration

of the sixty days of publication, it shall be assumed
that the applicant is entitled to a patent and that no
adverse claim exists; and thereafter no objections from
third parties t-.> the issue of the patent shall be heard,

except to show that the applicant has failed to comply
with the law. When an adverse claim is filed within

the time, all proceedings upon the application in the

land office, except in reference to the publication of

proof of notice, are to be stayed until the controversy

shall have been settled or decided by a court of compe-
tent jurisdiction or the adverse claim waived. It is

then made the duty of the adverse claimant to com-
mence proceedings in a court of competent jurisdiction

to determine the question of the right of possession

and prosecute the same to final judgment. After such
judgment shall have been rendered, the party entitled

to the possession of the claim may, without further

notice, file a certified copy of the judgment roll with

the register of the land office, together with the certifi-

cate of the surveyor-general that the requisite amount
of labor has been expended or improvements made
thereon and the description required, as in other cases.

When this has been done and the proper fees paid, the

whole proceedings and the judgment roll must be

certified to the commissioner of the general land office

and a patent shall issue for (to) the claimor (for) such por-

tion thereof as the applicant shall appear from the deci-

sion of the court to rightly possess. If it appears from
the decision that several parties are entitled to separate

and distinct portions of the claim, each party may pay
for his portion of the claim, together with the proper

fees, and file with the certificate a description by the

surveyor-general, whereupon the register shall certify

the proceedings and judgment roll to the commissioner
as in the preceding case and patents shall issue to the

several parties according to their respective rights.

Section '23*2(), Revised Statutes.



" The claim that the applicant is by the foregoing
'provisions of the statute authorized to purchase and
' receive a patent for, upon full compliance with those
" provisions, is the claim that he was I

»y preceding pro-
visions of the same statute authorized to locate, namely,

" one upon unappropriated public land of the United
" States of the character described in the statute. The
•' application for the patent, therefore, necessarily carried

' with it, if not an express, certainly an implied, allega-
" tion that the location upon which the application was
' based was made upon land open to location and there-

'' fore was the prior location. The publication of the
" notice of the application required by the statute was
" a notice to all the world to present to the land office
" any and every adverse claim to that of the applicant.
' A failure to do so constituted, in law, an admission of
' the truth of every fact covered by the application, and
' the issuance of a patent in pursuance of such applica-

'' tion is, in the absence of any adverse claim, quite as
" conclusive of the patentee's rights as if a contest in
" respect to the application had been initiated in the land
" office and adjudicated by a competent Court in favor
" of the applicant. In either case, it is absolutely con-
" elusive against all adverse claimants. Gwillim v. Don-
" nellan, 115 U. S. 45 ; Rid! mo,,, I M. Co. v. Rose, 114

' U. S. 576 ; Hamilton v. Southern Nevada G. & S. M.
" Co., 13 Sawyer 113; Last Chance Min. Co. v. Tyler

• Min. Co., 157 U. S. 683. The last case cited involved
•• a controversy between the owners of the Tyler claim
'• and those of the Last Chance claim, both locations in-
" eluding a certain triangular strip of ground marked A
" on the diagram found on page 685 of the opinion of the
- Supreme Court. The owners of the Tyler claim hav-

• mg applied for a patent for the entire claim, as indi-
•" cated on that diagram, pursuant to the provisions of
'• Section 2324 of the Revised Statutes, the owners of
• the List Chance, pursuant to the provisions of Sec-

•' tion 2325, filed an adverse claim to the conflicting tri-
" angle, and thereafter commenced suit in the District
•• Court of the First Judicial District of the then Terri-
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" tory of Idaho. In that action the owners of the Tyler
" claim appeared and filed an answer, which they with

-

" drew before the case came on for trial, and a judgment
" was thereupon entered in favor of the owners of the
" Last Chance, the plaintiffs in the action. That with-
" drawal was based upon the fact that pending the pro-
" ceedings in the Court the owners of the Tyler claim
" amended their application for purchase in the land de-
" partment by excluding therefrom the conflicting tri-

" angle. The amended application was accepted by the
" land office, and a final certificate for the tract, with re-

" duced boundaries, was issued to the owners of the
" Tyler claim. The ore bodies in dispute in the case

" were within the legal end lines of the Last Chance
" claim and on the dip of the vein as it passes through
" it, and also on the dip of the vein within the vertical

" planes of the end lines of the Tyler extended in their

" own direction. The solution of the controversy there-
" fore, turned upon the question of priority between the
" two locations. When the case was before the Su-
" preme Court the main question considered and the
" question upon which the Court disposed of the case

" was whether or not the judgment of the District Court
" of the Territory of Idaho was admissible upon the
" question of priority of the two claims, and the Court
" held that it was not only admissible upon that question,
" but was ' binding by way of estoppel as to every fact

" ' necessarily determined by it, and that priority of
" ' location was one fact so determined',' 157 U. 5S. 695.

" In that case, as has been said, the owners of the Last
" Chance claim initiated in the land office a contest
" against the application of the owners of the Tyler
" location and thereafter brought its action in the Dis-
' ;

trict Court of the Territory of Idaho to determine the
'' contest, pursuant to the provisions of the Revised
" Statutes, in its complaint alleging among other things,

" that the Last Chance was the prior location. After
" answering the complaint and before the trial of the
" issues, the owners of the Tyler claim withdrew their

" answer and failed to appear at the trial. The Court
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proceeded to hear evidence on the part of the plain-

tiffs, upon which it made certain findings of fact and
conclusions of law, and entered judgment adjudging
the Last Chance Mining Company to be the owner of

the triangle in conflict between the two locations 'by
' virtue of a valid location of the said Last Chance min-
' ing claim made by John Flaherty, J. L. Smith, M.
• Carlin and John M. Burke on the 17th day of Sep-
' tember, 1885; and that the plaintiff is entitled to the
' possession of the said ground so in conflict as aforesaid,
' by virtue of such valid location.'

" It was there contended that the defendants to the
suit did not, in fact, contest the suit, but withdrew
their answer prior to trial, and that there was only a
judgment by default; but the court very properly
answered that a judgment by default was just as con-
clusive an adjudication between the parties of what-
ever is essential to support the judgment as one
rendered after answer and contest. ' The essence of
'estoppel by judgment,' said the court, ' is that there
' has been a judicial determination of a fact, and the
'question always is, has there been such determina-
'tion, and not upon what evidence or by what means
' was it reached. A failure to answer is taken as an
' admission of the truth of the facts stated in the com-
' plaint, and the court may properly base its determina-
1 tion on such admission.' These observations, it is

true, were made in respect to a suit brought in pursu-
ance of section 2325 of the Revised Statutes pursuant
to a contest actually initiated in the land office. But
we think it quite clear that a determination of a fact
by the judgment of a competent court in a suit brought
pursuant to the provisions of the statute, followed by
the issuance of a patent in favor of the prevailing
party, is no more conclusive than is a patent issued in

pursuance of section 2324 of the Revised Statutes for

a claim against which no contest was filed. The statute,
;is has been said, makes any and every person claiming
an adverse interest a party to the proceeding for a
patent, and provides for ample notice. The notice so
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provided for is the equivalent of a summons in a judi-

cial proceeding, and he who fails to heed it has no
right to complain that his rights are concluded by his

default and the issuance of the patent in pursuance of

the application. The Land Department is, as said bv
the Circuit Court of Appeals for the eighth circuit, in

United States v. Nor. Pac. R. R. Co., 95 Fed. Rep. 864,

869, 'a quasi judicial tribunal, and a patent is the
'judgment of that tribunal upon the questions pre-

sented and a conveyance in execution of the judg-
' ment.' The application for the patent for the Last
Chance was, as has been seen, for the whole claim as

indicated on the diagram hereinbefore set out, and car-

ried with it, as has been said, the implied, if not the
express, allegation that the location was made upon
land at the time open to location and was, therefore,

prior to any location of any one else. The issuance by
the government of its patent, after due notice to all

the world of the application and ample notice to every
one to contest it, conclusively determined the priority

of that location over every other, including the Stem-
winder, and conferred upon the patentees and their

successors in interest not only the entire surface of the
claim, but the extralateral right conferred by section

2322 of the Revised Statutes to follow on their dip

outside of the side lines and within vertical planes
drawn through the parallel end lines extended in their

own direction all veins, lodes and ledges the tops or

apexes of which lie inside the surface lines of the claim.

"From these views it results that the plaintiff in error

was awarded more by the court below than it was en-

titled to, and, therefore, has no just cause to complain.
But for its failure to contest the application of the
Last Chance Company for the patent to its claim and
the issuance of that instrument, we should feel obliged,

for the reasons first hereinbefore stated, to award the

Stemwinder the right to follow the dip of the vein in

question outside of its westerly side line and between
vertical planes drawn through its end lines 'ab' 'cd'

extended in their own direction, as against the govern-
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" ment and all subsequent locators, saving only the sur-
>c

fact 1 and underground rights conceded to the ECmma
" claim. As it is, we must affirm the judgment."

It will be borne in mind that the ore bodies involved

in this action were outside of and beyond the vertical

planes drawn through the Last Chance surface boundary

lines
; that no claim is made here to anything within

these planes, either upon or beneath the surface.

As to these outside parts of the vein, the Court in its

decision gives the same effect to a failure to adverse at

all as it does to a case where there was an adverse, and

a suit thereon, wherein the fact of priority was affirma-

tively alleged and proved, and a judgment entered ac-

cordinglv—whether by default or otherwise makes no

difference so far as the legal effect of the judgment is

concerned.

In reaching this conclusion we deferentially urge that

the Court is in error ; that it has failed to give due con-

sideration to the distinction clearly outlined by the Su-

preme Court of the United States in Last Chance Min.

Co. v. Tyler Min. Co., 157 U. S. f>83, between matters

which might have been <h<-i<L<J an d tJtose which were in

fad decided. As was said by the Supreme Court in that

case

:

"The particular matter in controversy in the adverse
" suit was the triangular piece of the ground, which is

" not the matter of dispute in this action. The judgment
" in that case is therefore not conclusive in this as to

" matters which might have been decided but only as to
" matters which were in fact decided."

Last Chance Min. Co. v. Tyler, L57 r. S. 683,

687.
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It seems to us that the language clearly indicates that

the stress of the decision rested upon the fact that there

had been an adverse claim, a suit brought upon it

alleging priority, a judicial inquiry upon such allegation,

and a judgment which concluded the Tyler Company as

to all matters which were in fact decided, and that in

the absence of such judicial inquiry and determination

the failure to adverse would not be conclusive as to any-

thing but the surface area in conflict.

As to such conflict the Stemwinder simply waived its

right. There was thus no tender nor necessity for

tendering the issue of priority. Suppose the Stemwinder

had executed a conveyance to the Last Chance of the

triangular conflict, would the right' to assert priority as

to anything outside of the conflicting area be lost to the

Stemwinder 1

Can this waiver as to the triangular conflict be placed

upon any higher legal plane than the conveyance ?

In the case at bar this Court, as we read its opinion,

reasons substantially as follows: The patent proceeding

is in rem; the posting and publication of notice of the

application is a summons to everybody; the application

for patent is a pleading wherein the question of priority

is necessarily an essential averment affecting not only

intralimital but also extralateral rights; the patent when

issued is at once a judgment, which establishes title as

to the date claimed in the application, or, as the Court

says in its opinion :

—

" The issuance by the government of its patent after
" due notice to all the world of the application and ample
" notice to every one to contest it, conclusively deter-
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,; mined the priority of that location over every other,
" including the Stemwinder, and conferred upon the
'• patentees and their successor in interest not only the
" the entire surface of the claim but the extralateral
" right, conferred hy section 2322 of the Revised
" Statutes.

Is not this statement too comprehensive and sweep-

ing? Suppose that at the time the Last Chance patent

was applied for there was no surface conflict between

that claim and the Stemwinder, that the latter only

touched the former as indicated in Figure 1 :

—

Figure 1.

Or was separated from it as shown in Figure "2 :—
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Yet both claims being on the same lode, their end-line

planes converging towards each other, an underground

conflict is unavoidable. Under such circumstances, when

the controversy arises as to the underground rights to

the conflicting segment of the vein, would the Stem-

winder be precluded from attacking the priority of the

Last Chance title? The right to the surface area is not

assailed, but the underground rights are. If in any case

the issuance of a patent is conclusive evidence that the

title conveyed by it relates back to the date asserted in

the patent application it must be true in all cases, as the

nature and character of the proceedings are the same in

all cases, and in all cases the patent is a judgment and

conveyance in execution of the judgment.

But it is certainly not true in all cases. The date of the

location is not recited in the patent. To ascertain this

we must go behind that instrument.

Smelting Co. v. Kemp, 104 U. S. 647;

Kahn v. Old Telegraph Co., 2 Utah, 174.

The patent, so far as the surface is concerned, is an

adjudication of title as to the surface as unappropriated

public land, but such adjudication would not prevent the

Stemwinder, in the absence of a surface conflict as shown

in figures 1 and 2, from assailing the right of the Last

Chance to the ore bodies found within the conflicting

end-line planes beyond the surface. This must be true,

as, in the absence of a surface conflict there would be no

ground for an adverse claim. No question would arise

of which the Land Department will take cognizance. It
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is purely a matter for the determination of the courts,

and the issuance of the patent to the Last Chance would

not be an adjudication as to any extralateral rights that

the Stemwinder claim might possess.

Beik v. Nickerson, 29 L. D. 662, 665.

It is not therefore true, as we view it, that the patent

is conclusive evidence against every other claim, or any

other claim as to the extralateral right, or as to the

question of pridrity, where this right is drawn in ques-

tion, except in so far as the surface conflict is involved.

It would seem to us therefore that to support the

views of this Court we are driven to the necessity of

insisting that as the Stemwinder had the opportunity of

ad versing because of the small surface conflict, and as it

failed to grasp this opportunity, the patent in this case

is a conclusive adjudication of priority as to the extra-

lateral right— a quality not given to patents in other

cases.

Is this conclusion in consonance with the views of the

Supreme Court of the United States in the Tyler Last

Chance case ?

What significance is to be given to the prefatory state-

ment by the Supreme Court of the United States here-

inbefore quoted :

—

"The particular matter in controversy in the adverse
'• suit was the triangular piece of ground which is not .

" the matter in dispute in this action. The judgment
" in that case is therefore not conclusive as to matters
" which might have been decided, but only as to matters
" which were in fact decided."



To what purpose did the Supreme Court cite the nu-

merous cases following this statement on pages 687 and

688, 157 U. S. other than to draw a line of demarcation

between actually litigated cases, and cases where an op-

portunity to litigate was offered and declined; and to

emphasize the fact that the extralimital ore bodies in

dispute in that action were matters collateral to the sur-

face conflict, concerning which there would have been no

estoppel had there not been a direct allegation as to pri-

ority, issue made, findings and judgment thereon after

judicial inquiry.

We trust that the court may see its way clear to give

this branch of the case additional consideration.

II.

We wish to invite the Court's attention to another

phase of this case, which we think deserves consideration.

The following diagram will enable us to explain it :—

It will be observed that the course of the apex of the

vein after passing out of the Last Chance turns rather
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sharply to the west, where it passes through the Viola,

a claim belonging to the Empire State Idaho Company,

one of the defendants in error, and junior in point of

time to the Stemwinder. The apparent curve in the

vein is of course due to successive changes in elevation,

the line of apex exposure ascending one side of a precip-

itous mountain and descending on the opposite side.

It will also be noted that the prolongation of the

end-line planes of the Stem winder and Viola claims

respectively will create a conflict as to a segment

of the vein defined on the diagram in horizontal

projection by the parallelogram WXYZ. The greater

part of this segment of the vein is not in conflict

with anything which could be awarded to the Last

Chance, even if the Court declines to recede from

its present position as to the effect of the Stemwinder's

failure to adverse. It is north of the. Last Chance

side-end line. If the Court on the final analysis is to ad-

here to its present ruling as to the legal effect of the

failure to adverse, we respectfully suggest that the judg-

ment of the Court below should at least be modified as

to preserve to the plaintiff in error all parts of the vein

found between the extended end-line planes of the Stem-

winder, except so much thereof as is in conflict with the

rights of the Last Chance, as such rights may he ulti-

mately defined. It is of course understood that in mak-

ing this suggestion we do so without prejudice to our

position heretofore outlined under Subdivision I of this

petition
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The phase of the case last above presented does not

arise upon the record on the writ of error recently passed

upon by the court. To what extent counsel for defendant

in error may see fit to discuss it on the cross-writ of

error, and how far he may wish to urge a denial of all

extralateral right in the Stem winder, on the assertion

made at the previous argument that the location of that

claim was more along than across the vein remains to

be seen.

Under the stipulation of counsel hereinbefore set forth

the entire record is now before the court, and the case

is to be consolidated for argument and ultimate decision.

We may therefore be excused for importing into this

petition an element which could not have been properly

considered on the writ of error in the cause wherein this

petition is filed.

When we shall have received the brief of plaintiffs in

error on the cross-appeal, we shall then be prepared to

present for the consideration of the Court such supple-

mental arguments as the exigencies of the case and the

position taken by opposing counsel may seem to require.

Respectfully submitted,

CURTIS H. LIXDLEY,

Counsel for Bunker Hill & Sullivan M. & C. Co.,

Plaintiff in Error in Cause No. 630.


